
No. 89-014. Thus, not only was the SBSA not permitted 
to complete its testimony, but also the SBSA was 
deprived of the opportunity to present oral argument. 
Argument was crucial to a fair hearing because the 
SFRWQCB clearly lost sight of the instructions of its 
own counsel that negliqence must be found as a basis 
for the issuance of the Order. Rather, the majority 
of the Board members assumed facts not in evidence, 
presumed to ignore the law, and proceeded to vote in 
favor of a motion to issue the Order. Proceeding in 
such a manner deprived the SBSA of a fair hearing and, 
thus, its constitutional right of due process." 

Petitioner dramatically overstates the situation. From the 

transcript it certainly appears that the chair was trying to 

hurry things along. However, there is no indication in the 

record that anyone was cut off or denied an opportunity to 

speak.1 Indeed, on page 73, line 2, of the transcript, the 

chair asked if "anyone else wishes to speak?" No one responded 

and she closed the hearing. As for not being allowed to submit 

oral argument, the transcript does not disclose a request to do 

so from petitioner or anyone else. Rather, after one Board 

member had made a motion to close the hearing, petitioner's 

attorney interjected: "I would like to say one thing, if I 

might...." He went on with a short statement about negligence 

and burden of proof. 

The issue of negligence was not given short shrift. 

Instead, it was the main topic of discussion among the Board 

members for the five pages of transcript leading up to the 

1 On two occasions, the Regional Board staff had requested, in 
writing, that written responses to the complaint be filed before 
the Board meeting and that comments at the meeting be limited to 
summaries of those submittals. South Bayside did-submit written 
comments before the meeting. A review of the record shows that 
the written and oral comments were virtually identical. 
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adoption of the motion to impose civil liability. The Board 

members were discussing whether they should refer the matter to 

the Attorney General (because they could find no negligence) or 

issue an administrative order (because they could find. 

negligence). The Board's counsel joined in the discussion on the 

negligence issue and there is nothing to indicate that his advice 

was ignored. 

On balance, the record reflects a full and fair 

hearing. While we find that the Regional Board did not have 

sufficient evidence to make a finding o'f negligence, we do not 

I find that they abridged petitioner's rights during the hearing. 

III. 

The petitioner has 

reasonable precautions while 

CONCLUSION 

persuasively argued that it took all 

planning this project, acted with 

.proper care in carrying out the plan, and were only prevented 

from successfully completing the plan by a series of 

unforeseeable and largely 

requires a showing that a 
’ , 

unpreventable misfortunes. Negligence 

duty of reasonable care was breached. 

We find no breach of that duty in petitioner's actions. Even 

though the Regional Board afforded South Bayside a full and fair 

hearing; the conclusion that negligence caused the spill was 

unfounded. , 
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IV. ORDER 

The order of the Regional Board is reversed for the 

reasons stated. 

CERTIFICATION 

The undersigned, Administrative Assistant to the 
Board, does hereby certify that the foregoing is a full, true, 
and correct copy of an order duly and regularly adopted at a 
meeting of the State Water Resources Control Board held on 
August 17, 1989. 

AYE: W. Don Maughan 
Edwin H. Finster 
Eliseo M. Samaniego 
Danny Walsh 

NO: Darlene E. Ruiz 

ABSENT: None 

ABSTAIN: None 

Adminwtive AssistantbJhe Board 
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